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In Forsythe v. Beveridc/e, 52 111. 268, the Supreme Court held 
that there could be no lien except when statutes or rules of court 
allowed specific fees as taxable costs. 

In this state costs are taxed generally only to the party recover- 
ing and no costs are taxed as between attorney and client. It is 
the party who recovers the judgment and not the attorney. By the 
old law a fee was taxed for the attorney, evidently intending it as 
an allowance for the pay of his attorney. By the law as lately 
amended, a fee is taxed to the attorney, thus giving countenance to 
the claim that when recovered it belongs to him. If there is any 
lien, therefore, it should only be for this fee, unless he has paid the 
officers' fees or other fees. The travel and attendance is expressly 
taxed for the party, and how any attorney can have any claim for 
this, it is hard to see. 

It is not to be denied that the attorney generally collects-the debt 
and whole costs, and uses it in settling with his client. 

The plaintiff's attorney in this case claims the costs by an equita- 
ble assignment. It is not contended that there was any express 
assignment. An equitable assignment is where a party intends to 
do something, to convey some right which cannot be enforced at 
law, but only in equity. There is no pretence that there ever was 
any agreement or intention to assign this bill of costs to the plain- 
tiff's attorney. It cannot be claimed by usage. Usage cannot 
control the express words of the statute which gives the travel and 
attendance to the party. 

There having been no assignment of the judgment, the action 
cannot be sustained in the name of the party as trustee to the 
attorney. 

Exceptions- sustained. Case dismissed without costs. 



Court of Appeals of Kentucky. 

HENRY HOLT v. BENJAMIN TCRPIN. 

Words are actionable which in effect charge one with testifying falsely in a judi- 
cial proceeding, and it is immaterial that the person about whom the words were 
spoken was not examined as a witness, or did not testify in the particular case, or 
that there never was such a judicial investigation. 

This was an appeal from the judgment of the court of Pulaski 
county, sustaining a demurrer to the petition in an action of slander. 
The facts are fully stated in the opinion. 
Vol. XXVIII.— 57 
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Curd $ Waddel for appellant. 
Morrow £/• Newell, for appellee. 

The opinion of the court was delivered by 

Pryor, C. J. — The charge is : " The defendant, Benjamin Tur- 
pin, in the presence of divers persons, maliciously and falsely spoke 
of and concerning the plaintiff, and his said testimony and infor- 
mation given before said grand jury the words, ' He swore a God 
damn lie in giving his testimony before said grand jury by stating 
that Hiram Heath did not ride his (Heath's) horse in James Holt's 
house, for the purpose of preventing the said Heath from being 
indicted by said grand jury.' " A demurrer being sustained to 
this petition, it was amended and the further allegation made "that 
the plaintiff' was never sworn or testified before the grand jury of 
Pulaski county about the matter of Hiram Heath riding his horse 
into James Holt's house, and that the words spoken of, and con- 
cerning the plaintiffs, were false and malicious." A demurrer was 
sustained to the petition as amended and the action dismissed. 

It is alleged that the plaintiff was sworn as a witness and testified 
before the grand jury of Pulaski county, at its September Term 
1878, in prosecutions then pending and being investigated before 
said grand jury, and with reference to this testimony the alleged 
slanderous words were spoken, when, in fact, the plaintiff had given 
no testimony with reference to Hiram Heath. The grand jury, as is 
alleged, was properly empanneled and sworn and was authorized to 
administer an oath to the witness called to testify. A charge of 
false swearing is indictable when the tribunal before whom the party 
testifies, or is said to have testified, is authorized to administer an 
oath. ■ " He swore false before the grand jury (says Townshend) is 
actionable — you swore false at the trial of your brother John," &c. 
Words are actionable which, in effect, charge one with testifying 
falsely in a judicial proceeding, and the fact that the person of 
whom the words were spoken was not examined as a witness, or 
did not testify in the particular case, is immaterial, or if there never 
was such a judicial investigation, the party speaking the slanderous 
words is liable. The charge having been made, the party cannot 
be relieved from responsibility on the ground that no such judicial 
proceeding was had, or if had, the party charged with false swear- 
ing was not examined as a witness. Whether the charge consti- 
tuted perjury or false swearing is also immaterial, as in either case 
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the party, if guilty under the law of this state, would be subjected 
to punishment : Townshend on Slander 230. 

Judgment below reversed and cause remanded, with directions to 
overrule the demurrer, and for further proceedings. 



Supreme Court of Oregon. 
THOMAS DUCKER v. THE STATE. 

One who is paid by mistake money to which he is not entitled, and who upon dis- 
covering his mistake fraudulently converts the money to his own use, is guilty of 
larceny. 

A. by mistake paid to B. a roll of twenty-dollar gold pieces, supposing it to be a roll 
of half dollars. B. subsequently discovered the mistake, and knew, or had the means 
of knowing, who was the owner, but nevertheless appropriated the money to his own 
use and refused on demand to make restitution. Held, that he was guilty of larceny. 

Where, on the trial, the court is requested to give the jury certain instructions, 
and the bill of exceptions is silent on the subject, it is presumed that they have been 
given. 

Appellant was tried and convicted upon an indictment charging 
him with the larceny often twenty-dollar gold pieces, the property 
of Theodore Bracker. 

The testimony introduced at the trial, on behalf of the state, 
tended to show as follows : That the defendant went into the place 
of business of Bracker, in the city of Astoria, where the defendant 
was well known and acquainted and where he had often been before 
and on like business, and asked Theodore Bracker to change a gold 
coin for him. That in giving defendant his change Bracker gave 
him, by mistake, a roll of coin for a ten-dollar roll of silver, that 
was a roll of ten twenty-dollar pieces, thereby giving him by mis- 
take the sum of $ 190 too much. That said roll of gold twenty- 
dollar pieces was rolled up and enclosed in paper and closely 
resembled a ten-dollar roll of silver. The defendant took the roll 
and without unrolling or examining it placed it in his pocket and 
after talking a few moments went on his way. 

That Bracker, upon, discovering the loss of the gold coin, recol- 
lected that he had changed money only with the defendant and 
Judge Elliott, and afterwards was informed by Elliott that his 
(Elliott's) change was all right ; that he did not speak to defendant 
about it sooner for the reason that he believed that if defendant 
was honest he would return the money, and if he was not honest he 
would deny having it and get the money out of the way, and Bracker 



